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Looking at Family Law in the 
21st century 

. Redefining how we look at and 
intervene in family law cases 

. Moving toward settlement based 
evaluations and interventions 

 . Using empirically based 
evaluations and interventions 

 
 

 

 



    

Maccoby, Mnookin, Depner 1992 

 33% Settled - No Court Involvement

11%  State-Mandated Mediation

5%  Formal Custody Evaluation

2%  Resolved During Trial

1.5%  Judge Decided

50%  Uncontested



 

 Parties are interpersonally sensitive 
and vigilant to criticism (Johnston & 
Roseby, 1997)  

 Parties claim other parent has no 
parenting skills & raise multiple 
allegations 

 Party incapacitation exists due to 
domestic violence, grief, mental 
illness, poor coping, substance use, 
interparental conflict, and economic 
strain 

 

HOW TO QUICKLY RECOGNIZE 
HIGH CONFLICT FAMILIES 



Defining Comprehensive 
Parenting Evaluation 

 Court ordered or agreed entry  

 Allegation/issue/concern driven 

 Exercises fair process to obtain 
multiple measure corroboration 
(WAC 246-924-445)    

 Operationalizes how parent 
behaviors may affect parenting 
with no recommendations about 
unrelated issues  

 

 



 Maintain professional integrity by 

examining the issues at hand from all 

reasonable perspectives 

 Seek information which will differentially 

test plausible rival hypothesis 

 Engage in consultation if issues exceed 

competence 
 http://www.apa.org/practice/guidelines/child-custody.pdf 

Guidelines for Forensic Evaluators 

Conducting Parenting Evals 

http://www.apa.org/practice/guidelines/child-custody.pdf
http://www.apa.org/practice/guidelines/child-custody.pdf
http://www.apa.org/practice/guidelines/child-custody.pdf


Overview of PETP’s Evaluation- 

Parallel Process Throughout Eval.  
 Phase 1- Pre-eval procedures 

 Phase 2- Clinical Interview 

 Phase 3- Observations of Parents and 
Child(ren) 

 Phase 4 - Collateral Information 

 Phase 5 - Interview and Report Findings to 
Parties 

 Phase 6 - Presentation to Attorneys  
 

 



 
 

Broad-based, multiple-measured 
evaluation of both parties: Measures  

 
 Questionnaires to identify all 

allegations 

 Psychological tests 

 Clinical interviews 

 Parent/child(ren) observations 

 Collateral documentation and 
interviews 

 



How to seem fair? 

 We are in a mine field of malpractice, 

ethical complaints, unpaid bills and a 

lot of client dissatisfaction…. 

 No surprises 

 Party and Collateral Reporter 

Ratification of Different Parts of 

Process 

 



Multiple Relationships 

 6. Evaluators avoid multiple relationships. 

“…Evaluators generally do not conduct 

evaluations in child protection matters in 

which they have provided clinical services for 

the child or the immediate family or have had 

other involvement that may compromise their 

objectivity.”- Guidelines for Expert Evaluations 

in Child Welfare Proceedings 

 



Multiple Relationships 
 WAC 246-924-357 

 “The psychologist shall not undertake or 

continue a professional relationship with a 

client when the objectivity or competency… 

is impaired because of the psychologist's 

present or previous… supervisory, … 

administrative, or legal relationship with the 

client.”  
 http://www.apa.org/practice/guidelines/child-

custody.pdf  
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Phase 1- Critical  

Pre-evaluation procedures 
 Screen and refer inappropriate cases 

 Obtain concrete referral questions 

 Distribute and receive back disclosure 
forms and outline of the steps of 
evaluation process 

 Collect the first advanced fee 

 Distribute initial testing and consider 
the results to inform the first interview 



Implement a common language 
for attorneys & Judges 

 WAC 246-924-445  

 What allegations are lawyers of parties 
indicating should lead to restrictions on 
final parenting plan? 

 RCW26.09.191.   

http://apps.leg.wa.gov/RCW/default.aspx?cite=26.09.191


Practice Management – 
Adequate Disclosure 

Party boundaries - sufficient written 
disclosures before evaluation begins 

.Processing fee 

.Fee policy- advance fees required 

.Confidentiality policy 

.Description of evaluation process & 
videotaping policy 

.Child(ren)’s interests come first 

 

 



Practice Management:  

The appearance of fairness 
 Limit Ex Parte communication: 

 Any contact with either lawyer is written, 

and always copied to other lawyer 

 All contact with parties or collaterals 

throughout the case occurs in writing, and 

reviewed by the party and collateral to 

assure a meeting of the minds has 

occurred 

  Create a written record of contacts 

 

 

 
 

 



Practice Management-  
parallel process  

 .Evaluators proceed to the next 
phase of the evaluation only when 
both parties have completed the 
same phase  

 

 . Declaration of Noncompliance  



Collection of allegations 

 The first advanced fees cover the mailing 
of the disclosure form and the Parenting 
History Survey (PHS; Greenberg & 
Humphreys (1998) 

 a 32-page, 107-item self-report 
questionnaire about demographics, 
family history, areas of parental conflict 
and hostility, mental health and 
substance abuse issues,  each parent’s 
strengths and weaknesses, and adult- 
and child-related concerns of the 
custody dispute  



  



Conducting The Evaluation 
Phase 2- Clinical Interview   

 1.      Modify structured interview for party. 
 2.      Complete the disclosure process.  
 3.      Administer psychological testing. 
 4.      Conduct the interview. 
 5.      Prepare the release-of-information forms.              
 6.      Obtain records for later review. 
 7.      Fill out an allegation form as an example. 
 8.      Schedule parent–child observation. 
 9.      Integrate data immediately afterward.  

 



Practice Management-
Appointments  

Schedule the parties’ appointments 
on separate days:  

. One of the central tasks of 
conducting a comprehensive 
parenting evaluation is to avoid 
fueling conflict 

. Evaluation report is written as 
the evaluation unfolds  



Modify Structured Clinical 
Interview   

 Questions focus upon: 

 . Family of origin 

 . School history and work history 

 . Previous and current 
relationship  

 . Parenting history 

 . Events leading to the separation, 
and allegations of the present 
custody dispute  

 



Conducting Interview 

 Standardized questions (Emery, et al. 
(2005) 

 Informed by party concerns  

 Parties directed back to lawyers for 
advice, support  

 
 



Critical Interview Strategies 

 Questions displayed on the 
monitor of a computer 

 

 Remain aware of the allegations 
and look for targets of 
opportunity for corroboration 

   



Allegation Forms 

 Complete forms about the worst 
and last two instances of the 
objectionable behaviors 

 Model writing sufficient detail 
about the allegation that the 
party is most concerned 

 Send copies of the forms home as 
models for obtaining the 
remaining allegations 



Obtain Records  

 Each party is given two weeks in 
which to obtain and forward all of 
the records  pertaining to each 
allegation 

 Contact both lawyers if a complete 
set of records is not provided 



Release-of-information forms 

 Only people with first hand 

information or the professionals 

who received contemporaneous 

reports from parties 

 Provide declarations of non-

professionals 



Instructions for next phase 

 Time of day and day of the week of 
the appointments for the parties and 
their children are similar to reduce 
temporal confounds 

 “Come prepared to play with your 
child for an hour”  

 



Practice Management- 
Integrate Data Immediately 
 Minimize errors of clinical judgment 

 Embed within the psychosocial 
section additional questions for 
party to answer  

 Send to each party their 
psychosocial section and allegation 
section of the report for review and 
additions 

 Depend on convergence of multiple 
measures before arriving at a finding     



Clinical Judgment 

 The validity of clinical judgments is 

unrelated to experience level of the 

professional (Garb, 1989, 2005) 

 Errors of clinical judgment include 

inaccuracies because of over-reliance 

on memory, confirmatory and 

hindsight bias, and over-reliance on 

unique data 



Phase 2- Critical Procedures 

 Focus on allegation driven data 

from psychosocial interview & 

testing to generate hypotheses 

 Integrate data immediately  

 Send out psychosocial section 

of evaluation and allegation 

sections  

 



Phase 3- Observations of 
Parents and Child(ren) 

 1. Instructions for Parent–Child Obs 

2. Expected baseline parenting 
behaviors 

3. Ending of observation process 
and scheduling of last 
appointments with parties 

4. Immediate writing of preliminary 
evaluation  

 



Practice Management- 
Gaining most from phase 3 
 Videotape parent-child observation 

 No board or card games- transitions 
needed 

 Shift to next phase of observation 
only if on plateau for a few minutes, 
at 12-20 minutes 

 Observe multitasking abilities 

 Identify corroborated signs of 
attachment 

 



Expected baseline 
parenting behaviors 

 Observe compliance, noncompliance, 
inappropriate behavior, indirect 
questions, approach behavior or 
critical comments 

  

 Note ability to use direct instruction, 
descriptive statements, reflective 
listening, labeled praise, unlabeled 
praise, or ignore inappropriate 
behavior  



Ending Phase 3 

 Inquire as whether typical play 
occurred 

 Schedule last appointment 

 Keep videotape running until the 
party has exited the room 

 Observe how the party and the 
child(ren) exit the office 



Practice Management-  
Report Writing 

 Write up results of observations after 
back to back review  

 Do not read collateral data or contact 
others until report is drafted   

 Flesh out hypotheses with data to date 

 Note uncorroborated allegations 

 Operationalized behaviors that affect 
current and future parenting 
competencies  

 



Implement a common language for 

Attorneys and Judge 

 Use legal factors to organize 

psychological data for discussion 

section of report (WAC 246-924-445)  

 And discussion of limiting factors 

 http://www.apa.org/practice/guideli

nes/child-custody.pdf (p. 864) 
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Discussion Section- Frame the 
Evidence by Using Wa. Law 
Criteria for establishing a permanent 

parenting plan (RCW 26.09.187, .191) 

 Seven factors will frame the evidence 

 Limiting factors also must be considered 

 



Factors to consider for 
permanent parenting plan 

I. The relative strength, nature, and stability of 
each child’s relationship with each parent, 
including whether a parent has taken greater 
responsibility for performing daily parenting 
functions relating to the daily needs 

II. Agreements of the parties, provided they were 
entered into knowingly and voluntarily  

III. Each parent’s past and potential for future 
performance of parenting functions 

IV. The emotional needs and developmental level 
of the children  

 



Factors to consider for 
permanent parenting plan 

V. The children’s relationship with siblings and with 

other significant adults, as well as the children’s 

involvement with their physical surroundings, 

school, or other significant activities 

VI. The wishes of the parents and the wishes of the 

children who are sufficiently mature to express 

reasoned and independent preferences as to 

residential schedules 

VII. Each parent’s employment schedule  



Discussion Section- Frame the 
Evidence by Using Wa. Law 
Criteria for establishing a major modification 

1. On facts that have arisen since or that were 
unknown at the time of the prior plan, a 
substantial change in the circumstances for the 
child or the nonmoving party cause the 
modification to be necessary… 

 2.Would the child’s present environment with 
the moving party be detrimental to the child’s 
physical, mental, and emotional health? And if 
so, would the harm associated with the change 
in home environment outweigh the advantages 
of the change? 

 



Practice Management-  
Building the Final Report  

As the discussion section is being written, 
prepare the following to avoid having to 
reread collateral documentation:  

 Questions for particular collaterals 

 Questions for first-hand witnesses 

 Clarifications for the parties 

 Statements about independent evidence 
that led to particular findings  

   

 



Phase 4 - Collateral 
Information 

1. Prepare questions for specific 
collaterals 

2. Decide whether to interview 
particular collaterals just before the 
closing interview with influential 
party 

3. Interview collaterals  

4. Write and send summary of interview 
and insert corrected summaries into 
the report 



Phase 4– Collateral Information 

Critical Choices 

 Wait to interview particular 

people before the closing 

interview with influential party 

 Reject material that does not 

directly bear on allegations or 

protecting the children 
 http://www.apa.org/practice/guidelines/child-

custody.pdf (p. 866) 
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Prepare questions  
for specific collaterals 

 Build a list of open-ended questions to 
ask relevant collaterals during the 
interviews 

 Prepare questions to assess the 
collateral’s objectivity and judgment  
about the parties 

 Review collateral documentation to 
supplement initial questions for each 
collateral, particularly about conflicting 
data 



Interview collaterals 

 Use reflective listening to avoid 
unduly influencing the responses 

 Obtain concrete examples of specific 
behavior  

 Don’t say things you don’t mean 

 Don’t say things you don’t know 

 Don’t get into an adversarial role 

 

 

 



Collateral Information 
& Clinical Judgment Traps 

Noteworthy  are: 

 Any allegations that lacks any 
corroborating evidence 

 Hypotheses that are not corroborated 
by two or more independent measures 

 Alleged first-hand evidence or reports 
made contemporaneously to witnesses 
about an alleged incident that are not 
borne out 



Collateral Interviews 
Section of Report  

 Cut off later party complaint by 
sending summary of the interview to 
collateral to supplement 

 Reject material that does not directly 
bear on the party allegations  or 
protecting the child(ren) (APA ethical 
standards 3.04, 4.04) 

 Include collateral evidence into the 
discussion that either confirms or 
strongly calls into question any of the 
hypotheses and discuss   



Phase 5 - Interview and Report 

Findings to Parties 

 Clarify factual inconsistencies. 

 Discuss evidence that supports 

findings 

 Provide additional time to submit 

contradictory evidence in 

declarations with releases 



 
Preparing for Closing 

Interviews  

 Identify all of the findings about 
the party with the facts that 
support each finding 

 Recite only facts that emerged 
from at least two independent 
measures 

 Can you use videotape in vivo? 

 Use your monitor 

  



Closing Interview- Meeting 
Ethical Guidelines 

 Permits party to express 
dissatisfaction with the 
evaluation process, and you 

 Give party opportunity to provide 
more data  

 

 



Phase 6 - Presentation to 
Attorneys and Court  

1. Prepare for case review with the 
attorneys. 

2. Meet with the attorneys and the GAL.  

3. Prepare and act as an expert witness 
for discovery, and maybe trial. 

4. Meet a party that requests more 
interaction about the findings of the 
evaluation after a final settlement or 
court order is issued. 

 



Phase 6 - Presentation to 

Lawyers  

 Provide a copy of resume or C.V. 

 Describe your hours, process of 
evaluation, allegations raised, 
and evidence supporting each 
finding 

 Hand out final report as you talk 
about recommendations 

 Respond to Attorney Questions  

 



Case review with the 
attorneys 

 Follow up phone conference with all 

lawyers after they have reviewed 

written evaluation if clarification is 

necessary 

 



More details and forms  

 

Family Evaluation in Custody 
Litigation: Reducing Risks of 
Ethical Infractions and 
Malpractice (American 
Psychological Association Press) 
 
by:  G. Andrew H. Benjamin and 
Jackie K. Gollan 
 
ISBN 1-55798-953-2 Item # 431700F 
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